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ATTN : Office of Patent Legal Administration 
P.O. Box 1450 
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Sir: 

PETITION TO CORRECT FILING DATE 

Applicants hereby petition to correct the filing date of the above-identified appli- 
cation. Although this application was accorded a filing date of June 30, 1 999, the correct 
filing date should be July 1, 1999 (one day later), which is the date on which the last part 
necessary to complete this application was received by the Patent and Trademark Office. 
In particular, the papers corresponding to this application incorporate by reference a sec- 
ond patent application that, although intended to be filed on the same day as the present 
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application, was not in fact filed until July 1, 1999. Because this second application rep- 
resents a necessary part of the present application, the correct filing date of the present 
application is actually July 1, 1999. 

A. The Materials Filed On June 30. 1999 Incorporate A Second Patent Applica- 
tion By Reference . 

On June 30, 1999, AppUcants submitted a specification (31 pages), drawings (7 
sheets) and 17 claims by Express Mail pursuant to 37 C.F.R. §1.10. The Patent and 
Trademark Office assigned Application Serial No. 09/345,193 to these papers and ac- 
corded a filing of June 30, 1999. The specification filed on June 30, 1999, however, re- 
fers to, and incorporates by reference, a second application. More specifically, the speci- 
fication of Jime 30, 1999 states as follows: 

To the extent source and destination ports are used by entities 202 
and 204, the port numbers are preferably selected in accordance with 
commonly owned and co-pending U.S. Patent Application Ser. No. [insert 
serial number] entitled A Protocol to Coordinate Network End Points to 
Measure Network Latency, which is hereby incorporated by reference in 
its entirety. 

See Specification at page 14, lines 14-18 attached hereto as Exhibit A . 

Later on at p. 22, the specification of June 30, 1999 refers to the second applica- 
tion as disclosing a preferred embodiment of an aspect of the invention, as follows: 

In the preferred embodiment, the format of the test message corresponds 
to the Network Endpoint Control Protocol (NECP), as described in previ- 
ously referenced and incorporated U.S. Patent Application Ser. No. [insert 
serial number]. 

See Specification at page 22, lines 3-6 attached hereto as Exhibit B . Reliance on a com- 
monly assigned copending application for the purpose of completing a disclosure is per- 
mitted by the MPEP. See MPEP §608.01(p). 
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B. The Second Application Was Not Filed Until July 1, 1999 

At the time, it was intended that these two applications would be filed on the same 
date, i.e., on June 30, 1999. It turns out, however, that the second application was not 
filed until July 1, 1999, i.e., one day later. More specifically, the second application was 
filed on July 1, 1999 by Express Mail pursuant to 37 C.F.R, §1.10. A copy of the filing 
receipt issued for the second application is attached hereto as Exhibit C . 

This condition was apparently not discovered by the Patent and Trademark Of- 
fice, and was only just discovered by counsel for the applicants. Upon learning of this 
situation, counsel for the applicants worked expeditiously to prepare and file this Petition 
to correct the filing date. 

C. The Filing Date Of The Present Application Should Be Corrected To July L 

1999 

The rules of the Patent and Trademark Office as well as the long standing practice 
of the Office provide that papers claiming to be an application for patent will not be ac- 
corded a filing date until a complete application is received by the Patent and Trademark 
Office. See37C.F.R. §1.53; InreBosie, 207 U.S.P.Q. 1139, 1141 (Comm'rPat. & 
Trademarks 1979) (holding that by long standing practice of the Office, the "filing date 
of an incomplete application is the date on which the last part completing the application 
is filed in the Office.") The Court of Appeals for the Federal Circuit has similarly ruled 
that the "filing date of [a patent] application is the date on which the complete applica- 
tion, acceptable for placing in the files for examination is received in the Patent and 
Trademark Office; or the date on which the last part completing such application is re- 
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ceived". Litton Systems, Inc. v. Whirlpool Corp. . 728 F. 2d 1423, 1437; 221 U.S.P.Q. 
97, 105 (Fed. Cir. 1984). 

Because the second application describes the preferred embodiment of an aspect 
of the present invention, the second application contains material that is essential to the 
specification filed June 30, 1999. See MPEP §608.0 l(p) (defining "essential material" as 
that which describes the claimed invention, provides an enabling disclosure or describes 
the best mode). This essential material, however, was not received by the Patent and 
Trademark Office until the next day, i.e., July 1, 1999. Accordingly, the present applica- 
tion was not complete imtil then. See MPEP §506. In these circimistances, the correct 
filing date of the present application should be July 1, 1999, which is the date on which 
the last part of the application was received by the Patent and Trademark Office. 

By virtue of the foregoing. Applicants respectfiiUy request that the filing date of 
the present application be corrected to July 1, 1999. 

Applicants submit a check in the amount of $130 to cover the petition fee set forth 
at37C.F.R. §1.17(h). 
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Please charge any additional fee occasioned by this paper to our Deposit Account 
No. 03-1237. 



Respectfully submitted, 




Michael R. Reinemann 
Reg. No. 38,280 

CESARI AND MCKENNA, LLP 
88 Black Falcon Avenue 
Boston, MA 02210-2414 
(617)951-2500 
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The session object 446 similarly includes a length field 462, a class number field 
464, a class type field 466, an IP DA field 468, a protocol field 470 and a destination port 
field 472. Again, fields 462-466 are preferably loaded in accordance with the RSVP 
specification for session objects. IP DA field 468 is loaded with the IP address of desti- 
nation entity 204 (Fig. 2), protocol field 470 preferably specifies the IP protocol of the 
anticipated data flow, which typically corresponds to the contents of protocol field 410 of 
IP header 402. Destination port field 472 contains the transport layer port to which mes- 
sage area 404 should be passed at destination entity 204. The contents of field 472 may 
also be de-asserted. Furthermore, if path message area 404 includes a sender tspec object 
450, its contents (other than the corresponding length, class number, and class type fields) 
are also preferably de-asserted. By de-asserting the sender tspec object 450, source entity 
202 stops layer 3 devices along the selected path fi:om pre-reserving any bandwidth for 
the identified traffic flow. 

To the extent source and destination ports are used by entities 202 and 204, the 
port numbers are preferably selected in accordance with commonly owned and co- 
pending U.S. Patent Application Ser. No. [insert serial number] entitled A Protocol to 
Coordinate Network End Points to Measure Network Latency, which is hereby incorpo- 
rated by reference in its entirety. 

After generating path state setup message 400, latency determination engine 340 
preferably directs the message generator 344 to transmit it into the network 200 (Fig. 2) 
via network communication facility 346. Message 400 is first received by the layer 3 de- 
vice to which source entity 202 is directly coupled (i.e., layer 3 device 206). In particu- 
lar, message 400 is captured by one of the inbound communication interfaces 302a-c 
(Fig. 3), which determines that message 400 carries options area 418, including router 
alert option 422, and therefore should be fiirther processed by device 206. Accordingly, 
the inbound interface 302 passes message 400 to the options processor 304, which ex- 
amines options area 418 and determines that it includes source routing option 420 as well 
as router alert option 422. In response to the detection of router alert option 422, options 
processor 304 exanfiines that portion of message 400 following the IP header 402 (i.e., 
path message area 404). Options processor 304 is preferably configure'd to recognize 
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cility 342 to create a time record or time stamp. Engine 340 places the time record into a 
test message and hands it down to the network conmiunication facility 346 for transmis- 
sion to destination entity 204. In the preferred embodiment, the format of the test mes- 
sage corresponds to the Network Endpoint Control Protocol (NECP), as described in pre- 
viously referenced and incorporated U.S. Patent Application Ser. No. [insert serial num- 
ber]. The network communication facility 346 preferably encapsulates the test message 
containing the time record in a corresponding packet. For example, the network commu- 
nication facility 346 may first create one or more transport layer packets similar to the 
TCP packet of Fig. IB, placing the test message from engine 340 into the data field 156. 
In the source port field 1 52, latency determination engine 340 directs conmiunication fa- 
cility 346 to load the value used in the source port field 460 of the sender template object 
444 from the path state setup message 400 described above. In the destination port field 
154, communication facility 346 is directed to load the value used in the destination port 
field 472 of the session object 446 from the path state setup message 400. The transport 
layer packet is then passed down to the respective network layer where it may be encap- 
sulated in a corresponding network layer packet, which, in the preferred embodiment, is 
preferably similar to IP packet 100 of Fig. lA. Significantly, the test message utilized 
with the present invention does not include any options, thus there is no options area 1 30. 
In the IP SA field 126 of the test message, network communication facility 346 loads the 
IP address of source entity 202 (as utilized in the IP SA field 458 of the path state setup 
message 400), and, in the IP DA field 128, it loads the IP address of destination entity 
204 (as utilized in the IP DA field 468 of the path state setup message 400). In the proto- 
col field 122, communication facility 346 places the value, if any, previously utilized in 
the protocol field 470 from the path state setup message 400. 

Communication facility 346 then transmits the test message to destination entity 
204. Those skilled in the art will understand that the IP packet containing the time record 
may be encapsulated in additional messages by other layers of the protocol stack utilized 
by the network communication facility 346 of source entity 202. The test message is first 
received at layer 3 device 206, which is coupled to source entity 202. In particular, the 
message is received at an inbound communication interface 302, and, since, it does not 
contain any options, it is passed directly to the packet classifier 308. The packet classi- 
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